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MEMORANDUM OPINION

Corel Corporation (“Corel”), a conputer software
manuf acturer, has brought this action seeking declaratory and
injunctive relief to enjoin the United States Departnent of Labor
(“DOL”) frominplenenting its decision to standardize its
sof tware applications exclusively to software manufactured by
M crosoft Corporation (“Mcrosoft”). Plaintiff has filed an
application for a prelimnary injunction and was granted a
consolidated hearing on the nerits. The governnent has countered
that this action nust be di sm ssed because this Court |acks
subject matter jurisdiction over Corel’s clains and that, even if
jurisdiction is proper, Corel has failed to state a claimon
which relief can be granted. In the alternative, the governnent
has noved for summary judgnment based on the adm nistrative
record. Because | find that the manner in which DOL conducted
its procurenment of Mcrosoft software neither violated the

appl i cabl e federal procurenent statute nor was unreasonable, the
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governnent’s notion for summary judgnent will be granted and
Corel’s notion for a prelimnary injunction will be deni ed.

BACKGROUND

DO.’s Decision to Standardi ze to M crosoft

In 1996, Congress passed the Federal Acquisition Reform Act
and the Information Technol ogy Managenment Reform Act, Pub. L. No.
104-106, 110 Stat. 659 (1996) (codified in scattered sections of
40 U.S.C. and 41 U. S. C ), which together canme to be known as the
Cl i nger-Cohen Act. The Cinger-Cohen Act required federal
agencies to devel op a conprehensive plan for their information
technol ogy systens and acqui sitions to assure maxi mum efficiency
in those acquisitions consistent wwth the agency’s strategic and
managenent goals. See 40 U.S.C. A 8 1425(d) (West Supp. 2000).

I n accordance with the Cinger-Cohen Act, DOL began to
reassess its information technology systens. |In or around Apri
of 1998, DOL created a Managenment Review Council (“MRC') to
oversee DOL’s information technol ogy acqui sitions and retained
Abacus Technol ogy Corporation (“Abacus”) to advise the MRC
(Adm ni strative Record (“AR’) Tab 12 at 381.) Abacus
subsequent|ly issued two reports, in August and Septenber of 1998
respectively, which assessed DOL’s existing information
technol ogy infrastructure and recommended i nprovenents. (AR Tab
61; Tab 64.) In Novenber of 1998, the MRC created the Techni cal
Revi ew Board (“TRB’) to serve as the MRC s first-tier review

board of Abucus’s findings. (AR Tab 49 at 1664-65, 1669.)
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The Abacus reports revealed that DOL was operating primarily
in what is known as a “best of breed” software environnent,
meani ng that several types of software applications fromvarious
manuf acturers were being used on DOL conputers. (AR Tab 12
at 381-83; AR Tab 61 at 2118; AR Tab 64 at 2314-16.) For
exanpl e, a given conponent within DOL m ght have been using
Corel’s WrdPerfect for word processing, Lotus 1-2-3 for
spreadsheets, and M crosoft Powerpoint for graphics design.
Abacus al so found that different conponents of DOL were not only
using different brands of software products, but were al so using
different versions of each brand of product. (AR Tab 36 at 845-
46.) For instance, sonme conponents woul d use Mcrosoft Wrd for
their word processing while others would use Corel WordPerfect.
(ILd.) O the conponents using WrdPerfect, sone woul d be using
Wor dPerfect version 6.1 while others would be using the nore
recent WordPerfect version 8  (l1d.) According to DOL, this |ack
of standardization resulted in continued conputer problens which
DOL attributed largely to lack of “interoperability” between the
operating systemand the software applications and a | ack of
“integration” between the software applications thenselves. (AR
Tab 12 at 383-84; Tab 12a at 392a-392q; Tab 64 at 2314-16.)

In light of these findings, the MRC decided to explore
standardi zing to a single office automation “suite” (i.e. a
si ngl e package of applications consisting of word processing,

spreadsheet, data base, and graphics design progranms). (AR
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Tab 55 at 1839.) It instructed Abacus to collect information on
avai | abl e of fice suites and selected an evaluation teamto
recommend which office suite DOL shoul d purchase. (AR Tab 36
Tab 53.) The two conpeting office suites identified as
potentially neeting DOL’s needs were M crosoft O fice and Corel
Ofice Suite. (AR Tab 12 at 387.)

M crosoft Ofice was the clear favorite early on and
t hroughout the process. Abacus had recommended conversion to
M crosoft Ofice at the outset (AR Tab 61 at 2120), although that
recommendati on was not included in Abacus’s final report
conparing Mcrosoft Ofice and Corel Ofice Suite. (AR Tab 36.)
However, a draft justification for choosing Mcrosoft Ofice over
Corel Ofice Suite was circulated to DOL’s constituent agencies
only two days after Mcrosoft representatives nmade their
presentation to the DOL eval uation team on March 24, 1999. (AR
Tab 41 at 1349a-1349d; Tab 42.) Corel did not nake its
presentation until April 15, 1999, (AR Tab 17 at 466; Tab 28 at
671-72), and provided updated cost and pricing data shortly
thereafter. (AR Tab 27 at 666-67.)

On April 19, 1999, the evaluation teamreconmmended to the
TRB that M crosoft O fice be chosen as DOL's standard office
suite. (AR Tab 22 at 587-608.) The evaluation teamnis
justification cited Mcrosoft Ofice’ s conpatibility with other
M crosoft products being used throughout DOL, particularly

M crosoft’s operating system (l1d. at 601.) The justification
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al so noted the perceived superior “integration” anongst the

vari ous conponents of Mcrosoft Ofice (i.e. the word processor,
spreadsheet, and data base prograns all worked together
snoothly). (ld.) The evaluation team added that M crosoft
Ofice was the market |eader in office suites, having been

“installed on nore than 80 percent of all personal conputers” and

noted that “the majority of the Departnent is already using or

planning to nove to Mcrosoft Ofice.” (ld. at 601) (enphasis in
original). Finally, the evaluation team asserted that a
conversion to Mcrosoft Ofice would be | ess expensive than a
conversion to Corel Ofice Suite. (ld. at 604.)

In late May or early June of 1999, the TRB concurred with
t he eval uation team and subsequently issued its final
recommendation to the MRC on June 15. (AR Tab 12.) The TRB
adopted the evaluation team s reasoning that DOL's predom nant
use of Mcrosoft’s operating system the fact that many agencies
within DOL had were al ready using or planned to convert to
M crosoft, Mcrosoft Ofice’'s reputation from market research as
“the top-rated automation suite for the value it provides to its
users,” and the | ower cost of converting to Mcrosoft as opposed
to Corel all mlitated in favor of selecting Mcrosoft Ofice
over Corel Ofice Suite. (ld. at 385.) On June 17, 1999, the
MRC officially adopted the TRB' s recommendati on that M crosoft

O fice be chosen. (AR Tab 11.)
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The process leading up to the MRC s final recommendati on was
not w thout controversy. Several DOL constituent agenci es,
particularly those that were using Corel software, roundly
criticized the analysis and purported justifications for
standardi zing to Mcrosoft-only software. (AR Tab 8 at 337-44,
Tab 20 at 476-84.) These agenci es expressed serious concerns
about the adequacy of the cost-benefit analysis that had been
done and strongly questioned the soundness of Abacus’s technical
assessnment of the benefits associated with switching conpletely
to Mcrosoft. (1d.) Moreover, Corel repeatedly expressed its
concern in witing to DOL officials regarding DOL’s purported
failure to conply with applicable federal procurenent rules
which, in Corel’s view, required DOL to provide Corel with nore
specific information about DOL’s m ni mum techni cal specifications
so that Corel could nmake a conprehensive presentation of its
product. (AR Tab 9 at 354-56; Tab 17 at 460-61.) Although not
every criticismand conplaint was resol ved, DOL proceeded with
its decision to standardize to Mcrosoft.

1. DO.'s I npl ementati on of the Standardi zati on Deci si on

To inplenment its standardization decision, DCOL obtai ned
gquotes on Mcrosoft O fice fromseveral authorized resellers of
M crosoft products and ultinately accepted an offer from
Gover nnent Technol ogi es Services, Inc. (“GISI”). (AR Tab 3
at 10-12.) GISI is a National Institute of Health (“NIH")

mul tiple award/ delivery order contractor authorized to resel
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brand name conputer products to federal governnent agencies
t hrough the “El ectronic Conputer Store Progranf operated by the
NlH  The El ectronic Conputer Store Programis an indefinite
delivery/indefinite quantity (“IDIQ) contract as well as a
gover nment - w de agency contract (“GMC’) which allows other
federal agencies to place delivery orders for conputer products
under NIH s contract on an as needed basis.

The agreenent between DOL and GTISI gives DOL the right to
pl ace delivery orders with GISI under the NIH contract over three
years at a total cost of approximately $2.8 mllion. (AR Tab 3A
at 13.) On July 8, 1999, DOL'’s Ofice of the Assistant Secretary
for Adm ni stration and Managenent (“QOASAM ) placed with GISI a
$350, 000 delivery order for various Mcrosoft software |icenses.
(AR Tab 3A at 13; Tab 3B.) The entire standardi zation process is
expected to cost DOL $22.4 nillion over three years. (AR Tab 11
at 376.)

[11. Corel’'s Failed Bid Protest and This Lawsuit

Corel responded to DOL’s placenent of the QASAM order by
| odging a protest with the General Accounting Ofice (“GAO).
(Compl. at § 25.) The GAO dism ssed Corel’s protest. See In re
Corel Corp., No. B-283862 (Conp. Gen. Nov. 18, 1999).

Rebuffed by GAO, Corel filed this suit challenging the DOL' s
deci sion standardize to Mcrosoft Ofice on the ground that the
deci sion was not made in accordance with federal procurenent |aw

and was arbitrary and capricious under the Adm nistrative
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Procedure Act (“APA’), 5 U . S.C. 88 701-706 (1994). The
governnment then noved to dismss or, in the alternative, for
summary judgnent. Corel countered by applying for a prelimnary
injunction to enjoin further inplenentation of the
standar di zati on deci sion and requested a consoli dated hearing on
the merits.?

In its opposition to plaintiff’s notion for a prelimnary
injunction, DOL indicated for the first tine that it would be
pl aci ng anot her order for approximately $1 million worth of
M crosoft licenses froman as yet unnanmed reseller. Corel
i mredi ately noved to tenporarily enjoin DOL from placing that
order. Follow ng oral argunent on Corel’s notion, | denied it
fromthe bench. GISI subsequently intervened as a defendant and
Corel was permtted to take limted di scovery on the issue of
whet her DOL had acted in bad faith by choosing Mcrosoft before
Corel was given a fair opportunity to make its presentation to
DOL. Pursuant to Federal Rule of G vil Procedure 65(a)(2), a
consolidated hearing on Corel’s notion for a prelimnary
injunction and the nerits foll owed.

DI SCUSSI ON

The Statutory and Requl atory Schene

! Corel also filed a notion to file a surreply to the
governnment’s reply in support of its notion to dismss or, in the
alternative, for sunmary judgnent. Because | find that the
argunents raised in Corel’s surreply could have been raised in
Corel’s opposition brief, Corel’s notion to file a surreply wll
be deni ed.
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Thi s di spute involves the sonetines arcane world of federal
procurenent |law and, in particular, the intersection between two
federal procurenent statutes. The first statute, the Conpetition
in Contracting Act of 1984 (“CICA’), Pub. L. No. 98-369, 98 Stat.
1175 (1984) (codified at 10 U.S.C. § 2304 and 41 U S.C. § 253),
was enacted to conbat wasteful ness in the federal procurenent
process. Congress had grown concerned that federal agencies were
over spendi ng on goods and services by maki ng nonconpetitive
procurenents froma single vendor instead of reaping the natural
cost benefits of a full and open conpetition anong sever al
vendors. See HR Conf. Rep. No. 861, at 1421 (1984), reprinted
in 1984 U S.C C. A N 1445, 2109. Accordingly, CICA anended the
t hen-exi sting federal procurenent regine to inpose a general
requi renent that federal governnent agencies solicit and procure
property or services via “full and open conpetition through the
use of conpetitive procedures” as described in the ClI CA and
acconpanyi ng Federal Acquisition Regulations (“FAR’). 41 U S. C
8 253(a)(1)(A). These conpetitive procedures generally require
an agency to publish a notice of solicitation, specify its needs,
use advanced pl anning and market research, avoid restrictive
specifications, state the factors it will consider in assessing
bids and the relative weights it will assign to those factors,
conduct written or oral discussions with conpetitive bidders, and
award the contract based on the bids as they are received or with

mnor clarifications. See id. at 8§ 253a, 253b.
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Despite the strong preference for full and open conpetition,
not every governnent procurenent must conply with CICA  An
agency can avoid having to follow CICA's full and open
conpetition rules in one of two ways. First, CICAitself
contains several relatively narrow exceptions which are listed in
section 253(c). For instance, under the so-called “sole source”
exception, an agency may award a contract w thout full and open
conpetition when “the property or services needed by the
executive agency are available fromonly one responsi bl e source
and no other type of property or services wll satisfy the needs
of the executive agency.” 41 U S.C. 8§ 253(c)(1). The FAR
further provides that “[a]n acquisition that uses a brand nanme
description or other purchase description to specify a particular
brand nanme, product, or feature of a product, peculiar to one
manuf act urer does not provide for full and open conpetition
regardl ess of the nunber of sources solicited.” 48 CF.R
8§ 6.302-1(c) (1999). Before an agency can engage in a “sole
source” or “brand-name only” procurenent, the agency’s
contracting officer nmust satisfy a series of requirenents
justifying and authorizing the use of nonconpetitive procedures.
See 41 U S.C. § 253(f); 48 CF.R 88 6.303-1, 6.303-2, 6.304,
6.305. Once the contracting officer junps through these
statutory and regul atory hoops, the procurenent may proceed on a

nonconpetitive basis.
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The second way for an agency to exenpt itself fromC CAis
to procure goods or services in accordance wth another federal
procurenent statute. In a savings clause, ClCA specifies that
its open conpetition requirenments do not apply “in the case of
procurenent procedures expressly authorized by statute.”

41 U . S.C. 8 253(a)(1l). Thus, the exceptions contained in Cl CA
itself and those contained in other procurenent statutes “are
separate and distinct routes which an agency may pursue w thout
conpliance wwth the full and open conpetition requirenent.”

National Gateway Telecom lInc. v. Aldridge, 701 F. Supp. 1104,

1113 (D.N.J. 1988), aff’'d, 879 F.2d 858 (3d G r. 1989).

CI CA s savings clause inplicates the other rel evant
procurenent statute in this case -- the Federal Acquisition
Stream ining Act of 1994 (“FASA’), Pub. L. No. 103-355, 108 Stat.
3409 (codified in scattered sections of 10 U S.C. and 41 U S.C).
Enacted a decade after ClI CA, FASA was intended, as its name
suggests, to streamine and sinplify federal acquisition

procedures. See S. Rep. No. 103-259, at 1 (1994), reprinted in

1994 U.S.C. C. A N 2598, 2598. FASA was the product of Congress’
conclusion that the entire federal procurenent reginme had becone
a “conplex and unwi eldy system” S. Rep. No. 103-258, at 2
(1994), reprinted in 1994 U.S.C.C. A N 2561, 2563. CICA s open

conpetition requirenents often had the unintended effect of
boggi ng down the federal procurenent process in innunerable bid

protests filed by the | osing bidder who al nost invariably clained
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that the agency’s award of a contract to a conpetitor was not
made on a fully conpetitive basis. See S. Rep. No. 103-259,

at 7, reprinted in 1994 U S.S.C. AN 2598, 2604.

O chief relevance here is FASA's stream ining of
procurenent via so-called “indefinite quantity contracts” which
are also known as “task or delivery order contracts.” 48 CF.R
88 16.501-1, 16.501-2. Task and delivery order contracts, of
which the NIH s Electronic Conputer Store Programis an exanpl e,
essentially create a nenu of goods or services of an indefinite
quantity that can be ordered by an agency on an as needed basis.
See 42 U.S.C. A § 253k (West Supp. 2000); 48 C.F.R § 16.501-1.2
| mportantly, FASA al so provides that when an agency nmakes an
order pursuant to a task or delivery order contract, the agency
is not required to publish a notice of solicitation nor is it
required to hold a “conpetition . . . that is separate fromthat
used for entering into the contract.” 41 U S.C A at
8§ 253j(a)(2); see also 48 CF.R 8 6.001(f) (exenpting from Cl CA
and FAR s open conpetition requirenents “[o]rders placed agai nst
task order and delivery order contracts entered into pursuant to
subpart 16.5.”7). In other words, once the task or delivery order
contract itself has been obtained through full and open

conpetition, orders nmade pursuant to that contract are i mmune

2 The NIH s Electronic Conputer Store Programis a delivery
order contract because it creates a nmenu of goods; task order
contracts create a nenu of services. See 48 CF. R 88 16.501-1.
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fromCICA s full and open conpetition requirenents. FASA al so
contains a non-reviewability clause which bars bid protests
connected to orders placed under task or delivery order contracts
“except for a protest on the ground that the order increases the
scope, period or maxi num val ue of the contract under which the
order is issued.” 1d. at 8 253j(d). In sum these provisions
work to streamline the federal procurenent process by allow ng
agencies to create nenus of goods and services through full and
open conpetition, and by preventing di sappoi nted bidders in nost

i nstances fromprotesting the orders that agencies nmake from

t hose nenus.

1. Corel’s Complaint and Motion for a Prelimnary | njunction

Corel has brought this action arguing that DOL failed to
conply with Cl CA because DCOL did not conpetitively solicit
proposals fromoffice suite manufacturers nor did it justify and
aut hori ze the use of nonconpetitive procedures. In Count | of
its five-count conplaint, Corel alleges that DOL’s decision to
standardi ze its office automation suite to Mcrosoft products was
arbitrary and capricious in violation of APA, CICA the FAR and
the North Anerican Free Trade Agreenent (“NAFTA’) as inpl enented
by the FAR In Counts Il and Il1l, Corel alleges that DO’ s
purchase of M crosoft-only products constituted a inproper sole
source award and restriction on conpetition. Count |V alleges
that DOL unlawfully bundled its office automation suite with its

operating system Count V alleges that DOL failed to conply with
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t he NAFTA-iI npl enenting provisions contained in the FAR because
DOL unfairly favored Mcrosoft, an Anerican conpany, over Corel
a Canadi an conpany.

To be entitled to the prelimnary injunctive relief it now
seeks, Corel “nust show 1) a substantial |ikelihood of success on
the nerits, 2) that it would suffer irreparable injury if the
injunction is not granted, 3) that an injunction would not
substantially injure other interested parties, and 4) that the
public interest would be furthered by the injunction.” Mva

Pharm Corp. v. Shalala, 140 F.3d 1060, 1066 (D.C. Cr. 1998)

(internal quotations and citation omtted); see al so Washi ngton

Metro. Area Transit Commin v. Holiday Tours, Inc., 559 F.2d 841,

843 (D.C. CGr. 1977). As the D.C. Grcuit has held, “[t]hese
factors interrelate on a sliding scale and nust be bal anced

agai nst each other.” Serono Labs., Inc. v. Shalala, 158 F.3d

1313, 1318 (D.C. Cr. 1998). However, there is no need to
proceed past the first step of the prelimnary injunction
analysis if the governnment’s dispositive notion should be

granted. Accordingly, | will address that notion first.

[11. Def endant’s Motion to Dismss or, in the Alternative, for
Sumuary Judgment
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The governnment and GISI® argue that this action nust be
di sm ssed for lack of subject matter jurisdiction under Federal
Rule of Cvil Procedure 12(b)(1), or for failure to state a claim
under Rule 12(b)(6). In the alternative, the governnent and GTSI
mai ntai n that summary judgnent nust be entered in their favor
based on the admnistrative record. Before | address the
government and GISI’s argunents on the nerits, | nust consider
their jurisdictional challenge.

A Mbtion to Disnmiss for Lack of Subject Matter
Jurisdiction Under Rule 12(b) (1)

In deciding a notion to dismss, the court nust draw all
inferences fromthe facts alleged in the conplaint in the

plaintiff's favor. See Scheuer v. Rhodes, 416 U. S. 232, 236

(1974). For the purposes of Rule 12(b)(1), it is the plaintiff’s
burden to establish by a preponderance of the evidence that

subject matter jurisdiction exists. See Fitts v. Federal Nat’l

Mort gage Ass’'n, 44 F. Supp. 2d 317, 320 (D.D.C. 1999) (citations

onmitted), aff’'d, 236 F.3d 1 (D.C. Gir. 2001).

The governnent and GISI maintain that Corel has failed to
nmeet its burden because DOL procured its Mcrosoft software
licenses from GISI by placing orders under an indefinite delivery

contract governed by FASA. DOL argues, as it did with success

® Because GTSI's notion to intervene was granted shortly
before the schedul ed consolidated hearing on Corel’s notion for a
prelimnary injunction and on the nerits, GISI was not allowed to
file any briefs. However, GISI supplenented the governnment’s
presentation at oral argunent.
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before the GAOQ that CICA s savings clause coupled with FASA' s
non-reviewability cl ause preclude review of the DOL’'s
st andar di zati on deci si on because any order DOL pl aces under the
NlH contract is generally unreviewable. |In dismssing the
Corel’s protest, the GAO reasoned:

[ Whether DOL's issuance of the delivery
order to GISI is tantanmount to the award of a
contract on a sole source basis is
irrelevant. The vehicle by which DOL has

el ected to purchase the Mcrosoft products is
a delivery order issued under an indefinite-
delivery, indefinite-quantity contract
operated by NIH, so that our Ofice, by
virtue of the statutory restriction on
protests set forth at 41 U S.C. § 253j(d), is
wi thout authority to consider protests
connected to the issuance of delivery orders,
regardl ess of the propriety of the issuing
agency’ s underlying determ nations or conduct
(absent certain exceptions not applicable
here).

In re Corel Corp., No. B-283862 at 2. Accordingly, because Corel

was protesting a specific order placed under a delivery order
contract, FASA s bar against bid protests deprived the GAO of
authority to review the underlying justification for DOL’s

pl acenment of the order.

Putting aside the issue of whether DOL's standardization
decision is reviewabl e under the APA, a topic to which I shal
return, the governnent’s and GISI’s argunent that FASA deprives
this Court of subject matter jurisdiction msconceives the nature
of Corel’s conplaint. Corel is not protesting the issuance of an

i ndi vi dual delivery order that is exenpt fromrevi ew under FASA
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| nstead, Corel has filed a conplaint for declaratory and
injunctive relief challenging DO.'s overarching adm nistrative
decision to standardize to Mcrosoft Ofice in the first place,
claimng that DOL failed to conply with CICA and the FAR during

t hat process.

Under these circunstances, jurisdiction is proper under
either 28 U . S.C. 8 1331 or the Tucker Act, 28 U S.C § 1491.
District courts have federal question jurisdiction over cases
“arising under the Constitution, laws, or treaties of the United
States.” 28 U.S.C. 8 1331. *“It is hornbook |aw that a conpl ai nt
need only contain an allegation of a non-frivolous clai mnmade
under a federal law in order to defeat a nmotion to dismss for

| ack of subject matter jurisdiction.” York Assocs., lnc. v.

Secretary of Housing and Urban Dev., 815 F. Supp. 16, 20 (D.D.C

1993) (citing Baker v. Carr, 369 U S. 186 (1962)). Here, Corel

has alleged violations of CICA and injury under the APA. These
all egations are sufficient to establish federal question subject
matter jurisdiction.

Corel has also cited the Tucker Act as a basis for
jurisdiction. (Conpl. at Y 5-6.) That statute gives district
courts authority “to render judgnent on an action by an
interested party . . . [involving] any alleged violation of a
statute or regulation in connection with a procurenent or a
proposed procurenent.” 28 U.S.C. 8§ 1491(b)(1). The Federal

Crcuit has noted that “[t]he operative phrase ‘in connection
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with is very sweeping in scope. As long as a statute has a
connection to a procurenent proposal, an alleged violation

suffices to supply jurisdiction.” Rantor Servs. Goup, Inc. V.

United States, 185 F.3d 1286, 1289 (Fed. G r. 1999). Because

Corel has alleged that DOL’ s standardi zati on deci sion viol ated
Cl CA and that decision was “in connection with” its ultimte
procurenent of Mcrosoft software |licenses, Corel has satisfied
this aspect of the Tucker Act’s jurisdictional requirenents.

| also find that Corel is an “interested party” as
contenpl ated by the Tucker Act. Although the Tucker Act does not
specifically define the term“interested party,”* the Federal
Court of dains, which regularly adjudi cates governnent
contracting cases, has repeatedly found that “to be an
‘“interested party’ under the Tucker Act, a ‘plaintiff nust stand
in some connection to the procurenent, and it nust have an

economc interest init.”” Phoenix Air Goup, Inc. v. United

States, 46 Fed. C. 90, 102 (2000) (quoting CCL, Inc. v. United

States, 39 Fed. . 780, 790 (1997)), appeal dism ssed by

agreenent, 243 F.3d 555 (Fed. Cir. 2000).° Mbreover, “where a

* The GAO statute defines “interested party” as “an actua
or prospective bidder or offeror whose direct econom c interest
woul d be affected by the award of the contract or by failure to
award the contract.” 31 U S . C A § 3551(2) (West Supp. 2000).

®> The governnment cites Phoenix Air Group for the proposition
that this Court |acks subject matter jurisdiction over Corel’s
clains. However, the Court of Clains expressly declined to
di sm ss that case for |lack of subject matter jurisdiction even
t hough a task order contract was involved. See Phoenix Ar
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claimis made that the government violated CICA by refusing to
engage in a conpetitive procurenent, it is sufficient for
standi ng purposes if the plaintiff shows that it |ikely would
have conpeted for the contract had the governnent publicly

invited bids or requested proposals.” CCL, Inc., 39 Fed. d. at

790. Here, Corel has made the requisite show ng by alleging that
DOL refused to engage in a conpetitive procurenent for its office
aut omati on systens and that, had such a conpetition been held,
Corel would have submtted a bid. Indeed, Corel did submt a bid
to DOL even though DOL purports never to have engaged in a fornma
solicitation under CICA. Corel therefore has standing to bring
its clainms that DOL violated CICA and in turn acted arbitrarily
and capriciously under the APA

B. Motion to Dismss for Failure to State a O ai m Under

Rule 12(b)(6) or, in the Alternative, for Sunmary
Judgnment Under Rul e 56

DOL's notion to dismss for failure to state a claimis an
adaptation of its jurisdictional challenge. DOL naintains that,
even if the initial decision to standardize to Mcrosoft can be
divorced for jurisdictional purposes fromits subsequent deci sion
to inplenent the standardization via an indefinite delivery

contract, Corel has nevertheless failed to state a clai mon which

G oup, 46 Fed. d. at 100-03. The court instead ruled that
because the plaintiff had i nvoked Cl CA and was an interested
party, the court had jurisdiction under the Tucker Act to decide
the case on cross-notions for sunmary judgnment on the
admnistrative record. See id. at 103. Accordingly, Phoenix Ar
G oup supports this Court’s jurisdiction.
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relief can be granted because DO.’'s decision to standardize to
M crosoft was an internal policy decision unconnected to any
revi ewabl e procurenent action.

| nmust resolve this issue under Rule 56 of the Federal Rules
of Civil Procedure because | have considered matters outside of
t he pl eadi ngs, nost notably the adm nistrative record, in
reaching ny decision. See Fed. R Cv. P. 12(b). Rule 56
provi des that sunmmary judgnent is proper when “there is no
genuine issue as to any material fact and . . . the noving party
is entitled to judgnent as a matter of law”™ Fed. R CGv. P
56(c). Because this case involves review of the adm nistrative
record, it raises questions of |aw for which summary judgnent is

appropriate. See R chards v. INS, 554 F.2d 1173, 1177 n.28 (D.C.

Gr. 1977).

1. Applicable Law

This case turns on a determ nation of what |aw applies, if
any, to DOL's decision to standardize to Mcrosoft. It is
undi sputed that the procurenent vehicle DOL used to inplenent its
standardi zation decision is a delivery order contract governed by
FASA. However, the parties vehenently di sagree about whet her DOL
was required to justify its pre-delivery decision to standardi ze
to Mcrosoft in accordance with the CICA and its inplenenting
regul ations in the FAR

My review of the relevant statutory and regul atory

provi sions convinces nme that DOL was not required to conply with
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Cl CA when it decided to standardize to Mcrosoft. It is well-
settled that CICA applies only the “procurenent” of goods and
services by the federal governnent. Although neither Cl CA nor
the FAR define “procurenent,” courts within this Crcuit and
el sewhere have accorded the termits natural neaning -- “the
process by which the governnent pays noney or confers other
benefits in order to obtain goods and services fromthe private

sector.” Rapides Reqgional Med. Cir. v. Secretary, Dep't of

Veterans’ Affairs, 974 F.2d 565, 573 (5th Gr. 1992), cert.

denied, 508 U. S. 939 (1993); see also Saratoga Dev. Corp. v.

United States, 21 F.3d 445, 453 n.2 (D.C. Cr. 1994); Gigsby

Brandford & Co., Inc. v. United States, 869 F. Supp. 984, 997

(D.D.C. 1994) (stating that “federal procurenent |aws and
regul ati ons, such as CICA and the FAR, apply only when an agency
acts as a commercial purchaser of goods and services”).
However, the term “procurenent” as used in ClCA has been held not
torefer to “all stages of the process of acquiring property or
services, beginning wwth the process of determ ning the need for
property or services and ending with contract conpletion and

closeout[.]” Rapides, 974 F.2d at 573; see also Saratoga Dev.

Corp., 21 F.3d at 453 & n.2. CICA therefore has no application
to governnent deci sions which do not involve the actual purchase
of a good or service, nor does ClICA apply when the governnent is
nmerely purchasing a good or service to which the governnent

al ready possesses a right. See, e.qg., Health Sys. Architects,
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Inc. v. Shalala, 992 F. Supp. 804, 809 (D. M. 1998) (holding

t hat decision by the Health Care Fi nanci ng Adm ni stration
(“HCFA") to standardi ze Medicare internediaries’ clains
processi ng systens to one type of conputer software was not
governed by CI CA or the FAR because the HCFA al ready possessed
“an unlimted irrevocable license in both [prospective] software
systens through its previous contracts with the [fiscal
internediaries]”).

More inportantly, ClICA s savings clause specifically
provides that CICA's full and open conpetition requirenents do
not apply “in the case of procurenment procedures otherw se
expressly authorized by statute . . . .” 41 U S C 8§ 253(a)(1).
Thus, the D.C. Grcuit has held that the governnent’s choice of a
contractor to construct a building in Washi ngton’s “Feder al
Triangl e” at the contractor’s own cost was not a “procurenent”
governed by Cl CA because: (1) the choice of a contractor did not
actually involve an i medi ate purchase of anything even though
t he governnent would | ater pay for the devel opnent through rent,
and (2) CICA s requirenents were supplanted by the procurenent
procedures set forth in the Federal Triangle Devel opnment Act of

1987. See Saratoqga Dev. Corp., 21 F.3d at 452-46. Li kewi se, in

a case bearing sone striking factual simlarities to this one,
the District Court for the District of New Jersey held that the
Air Force’s decision to purchase conputer equi pnment from | BM was

not governed by Cl CA because the Air Force made its procurenent
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by pl acing an order under a requirenents contract that had
previ ously been awarded to | BM by anot her agency in accordance

with the Econony Act, 31 U.S.C. 8§ 1535. See National Gateway

Tel ecom 701 F. Supp. at 1113. The court reasoned that the
Econony Act displaced CICA's full and open conpetition

requi renents because “[p]resumably, the other agency woul d have
conplied with all requirenents relating to fully or limted
conpetitive bids and, thus, such a procedure should not have an
adverse effect upon the governnent’s ability to obtain goods and
services at conpetitive prices.” 1d.

These authorities lead nme to conclude that DOL's decision to
standardi ze to M crosoft was not a procurenent action governed by
Cl CA. Regardl ess of whether the MRC s pre-delivery decision to
standardi ze to Mcrosoft is properly classified as a
“procurenent” decision to which CI CA mght apply, DOL
subsequently elected to utilize procurenent procedures expressly
aut hori zed by FASA rather than engage in a full and open
conpetition under ClICA. FASA specifically provides that, when an
agency issues a task or delivery order under an indefinite
delivery contract, the agency is not required to conduct a
“conpetition (or a waiver of conpetition approved in accordance
with section 253(f) of this title) that is separate and apart
fromthat used for entering into the contract.” 41 U S C A
8 253j(a)(2). In addition, FASA' s inplenenting regulations in

the FAR state in relevant part that “[t]he procedures for
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sel ecti ng awardees for the placenent of particular orders need
not conply with the conpetition requirenents of part 6.7 48
C.F.R 8 16.505(b). The reference to “part 6" is to the FAR s
procedures for nonconpetitive procurenents, including sole source
and brand-nane only acquisitions. Likew se, FAR 6.001 explicitly
exenpts fromits requirenents “[o]rders placed agai nst task and

delivery order contracts pursuant to subpart 16.5.” 48 C F. R

8 6.001(f). Accordingly, just as in the National Gateway Tel ecom
case, CICA is inapplicable here because DOL procured its conputer
equi pnent pursuant to a different procurenent statute which
expressly authorizes the placenent of orders under contracts

previ ously awarded by anot her agency.

Corel argues that the GAO s decision in In re Val enzuel a

Engi neering, Inc., B-277979, 1998 W. 53921 (Conp. Gen. Dec. 9,

1997), suggests otherwi se. The bid protest in that case was
brought by an engi neering conpany that had been awarded a
contract through the Small Business Admi nistration to provide
operation and mai ntenance services to the Air Force. See

Val enzuel a Enqgi neeri ng, 1998 WL 53921, at *6. The Air Force

subsequent |y decided not to exercise its option to continue that
contract and instead placed task orders for the sane services
under an IDIQ contract simlar in nature to the NIH contract in
this case. See id. at *7. Valenzuela then filed a protest

claimng that the Air Force' s decision had violated various FAR
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sections which inplenented a provision of the Small Busi ness Act,
15 U.S.C. §8 644(a). See id. at *8.

The GAO di sm ssed the protest as untinely, but opined in a
footnote in a subsequent letter to the Secretary of the Air Force
that the Air Force s decision to proceed under the Econony Act
did not exenpt the Air Force fromthe requirenents of FAR
provi sions inplenenting the Small Business Act. See id. at *9
n.1. Specifically, the GAOrejected at the outset the Air
Force’s contention that the placenent of an order under an ID Q
contract exenpted the entire transaction fromCl CA and the FAR
reasoning that the Air Force’s placenent of task order did in
fact constitute an “acquisition” resulting in the placenent of a
“contract” as defined by FAR 2.101.° See id. The letter then
noted that while “Econony Act transactions are generally exenpted
fromthe conpetition requirenents contained in [Cl CA] and FAR[, ]

[t]here is no simlar exenption fromthe requirenents of the

® FAR 2.101 states that an “[a]cquisition begins at the
poi nt when agency needs are established and includes the
description of requirenents to satisfy agency needs, solicitation

and sel ection of sources, award of contracts, . . . and those
techni cal and managenent functions directly related to the
process of fulfilling agency needs by contract.” 48 C. F.R

8§ 2.101. A “contract” as defined by the FAR 2.101 is “a nutually
bi nding |l egal relationship obligating the seller to furnish
supplies or services . . . and the payer to pay for them” |d.
“Contracts” include “orders, such as purchase orders, under which
the contract becones effective by witten acceptance or
performance” 1d.
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Smal | Business Act and its inplenenting regulations.” 1d. at *1
(footnote omtted).

This last statenment is critical because it highlights the

key distinction between Val enzuel a Engi neering and Nati onal

Gat eway Tel ecom overl ooked by Corel’s argunent. The Small

Busi ness Act is nowhere to be found in the National Gateway

Tel ecom case. National Gateway Tel ecom sinply stands for the

fundanment al proposition, echoed by the GAO in Val enzuel a

Engi neering, that Econony Act transactions (like FASA

transactions) are generally exenpted fromCI CA s full and open

conpetition requirenents.’ The Val enzuel a Engi neeri ng opi nion

and letter in no way suggest that CICA or its inplenenting
provisions in the FAR apply to decisions underlying the placenent
of a task or delivery orders under the Econony Act or, by
anal ogy, FASA. Indeed, such a holding would not only contradict

Nati onal Gateway Tel ecom but also the GAO s conclusion in this

very matter that “whether DOL's issuance of the delivery order to
GISlI is tantanobunt to the award of a contract on sole source
basis [under CICA] is irrelevant” in light of DO. s decision to

conduct its procurenent under FASA. In re Corel Corp., No. B-

283862, at 2.

" The GAO did state in its letter that the Air Force had
violated CICAin its award of the IDIQ contract itself. See
Val enzuel a Engi neering, 1998 W. 53921 at *2. However, Corel has
not alleged that the award of the NIH contract in this case
vi ol ated Cl CA.
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In the face of the plain | anguage of CI CA, FASA, and the
FAR, Corel is left to argue that FASA shoul d not be construed to
mean what it says. Corel maintains that FASA did not anticipate
the proliferation of GMCs which -- like the NIH contract --
permt agencies to enter into indefinite delivery contracts with
retailers such as GISI instead of manufacturers such as Corel and
M crosoft. Corel may very well have identified an anomaly
created by FASA which exenpts federal agencies fromhaving to
conduct a full and open conpetition anongst manufacturers so |ong
as the agency previously conducted a full and open conpetition
anongst retailers. However, the portions of FASA's |egislative
history relied upon by Corel do not squarely address this point,

see HR Conf. Rep. No. 103-712, at 178 (1994), reprinted in 1994

US CCA N 2607, 2608, and without firnmer evidence of
congressional intent to the contrary, | lack the authority to
rewite what are otherw se unanbi guous statutory, as well as

regul atory, provisions. See, e.q., Eagle-Picher Indus., Inc. v.

EPA, 759 F.2d 922, 929 (D.C. Cr. 1985) (holding that there nust
be “very clear legislative history indicating that Congress has
an intent contrary to that expressed in the statute” to justify
“departing fromthe clear | anguage and structure of the
statute”). If Corel is convinced that the proliferation of GAMCs

in the wake of FASA s passage has created a gapi ng and uni ntended
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| oophole in CICA, the appropriate audi ence for such a conpl ai nt
is Congress, not this Court.

Corel’s remaining argunent that Cl CA should have applied to
DCOL' s standardi zation decision is found in the adm nistrative
record itself in an exchange of nenoranda between Edward Hugl er,
DOL' s Assistant Secretary for Information Technol ogy, and
Patricia W Lattinmore, DOL’'s Assistant Secretary for
Adm ni stration and Managenent. On April 19, 1999, the sane day
that the evaluation teamrecommended to the TRB that M crosoft
O fice be chosen, M. Hugler sent a nenorandumto Ms. Lattinore
requesting authorization fromthe DOL’ s Procurenent Review Board
(“PRB") to conduct a “Sol e Source Procurenment of M crosoft
Enterprise Agreenent.” (AR Tab 21 at 547.) The menorandumcites
the attached Form “DL Form 1-490" which appears to be the form
DCOL uses to authorize sole source procurenents. (1d.)

Ms. Lattinore replied to M. Hugler in a menorandum dated June 2,
1999 and entitled “Sole Source Agreenment Wth M crosoft
Corporation.” (AR Tab 14.) In that nenorandum Ms. Lattinore
warned M. Hugler that the proposed procurenment of M crosoft
O fice had to be justified and authorized in accordance with ClI CA
and the FAR s nane brand-only procurenent rules. M. Lattinore
wr ot e:

FAR Section 6.302-1(c) states that an

acquisition that uses a brand nane

description or other purchase description to
specify a particular brand nane, product, or
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feature of a product, peculiar to one
manuf act urer does not provide for full and
open conpetition regardless of the nunber of
sources solicited. Therefore, review by the
Board is appropriate to ensure the selection
of Mcrosoft products and services is
justified because it restricts conpetition to
one brand nane.

(Id. at 397) (enphasis in original). According to Corel, these
cont enpor aneous representations by two DOL officials intimtely
involved in the standardi zati on process denonstrate that DOL
understood that the Cl CA and FAR s sol e source and/ or brand-nane
only requirenents were fully applicable to the DOL' s

st andar di zati on deci si on.

Based on ny review of the record, | cannot conclude that the
government’s litigation position is a post-hoc rationalization as
Corel contends. Federal procurenent |aw has been aptly descri bed
by the DDC. Circuit as “a tangle of conplex statutory and

decisional rules.” M Steinthal & Co. v. Seanmans, 455 F.2d 1289,

1302 (D.C. Cr. 1971). To the extent M. Hugler and

Ms. Lattinore construed how those rules would apply to the DOL’ s
ulti mate procurenent decision, they were sinply m staken. It

al so bears reiterating that the correspondence between Hugl er and
Lattinore occurred before DOL nade its ultimte decision to
procure M crosoft products under FASA instead of ClH CA.  Thus,

will not hold that CICA applied to the DOL's pre-delivery

decision to standardize to Mcrosoft sinply because two DCL
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officials believed at one point prior to the ultinmate procurenent
deci sion that Cl CA woul d apply.

My conclusion that CICA is inapplicable dispenses with
Corel’s clainms under NAFTA as well. Corel has asserted that it
has not based any of its clainms on NAFTA itself, but rather on
“the specific requirenents of ClCA and the FAR' which i npl enment
CICA s conpetition requirenments for eligible offerors from Mexico
and Canada. (Pl.’s Opp’'n to Def.’s Mot. to Dismss or, in the
Al ternative, for Summ J. at 26) (citing 48 CF.R 8 25.405).
However, because Cl CA does not apply to DOL’s standardi zati on
deci sion, neither do the FAR provisions that inplenment CICA s
conpetition requirenents. Corel’s NAFTA-based clains therefore
suffer the sane fate as Corel’s clains under Cl CA

In sum | find that DOL was under no duty to hold a full and
open conpetition in accordance with Cl CA when it was deci di ng
between office suites. Because DOL ultimately conducted its
procurenent in accordance with FASA, DOL al so was not required to
justify and authorize its procurenent of Mcrosoft software in
accordance wwth CICA's sol e source or nanme-brand only rules.
Accordingly, the governnment’s notion for sunmmary judgnment on
Corel’s clainms brought under the CICA and FAR will be granted.

2. Revi ewabi lity Under the APA

Since | have concluded that CICA is inapplicable to the

DOL's decision to standardize its conputer systenms to Mcrosoft,
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there is a serious question as to whether the standardi zation
deci sion can be subjected to review under the APA. “The APA
establishes a ‘presunption of judicial review at the behest of

t hose adversely affected by agency action.” Kreis v. Secretary

of the Air Force, 866 F.2d 1508, 1513 (D.C. Cr. 1989) (citation

omtted). However, the APA al so provides that the presunption
of judicial reviewis rebutted in two circunstances: (1) when
“statutes preclude judicial review ; or (2) when “agency action
is conmtted to agency discretion by law.” 5 U S.C. § 701(a)(1)-
(2).

The governnent and GTISI argue that both exceptions apply
here. First, they maintain that APA review is precluded by
statute because FASA bars bid protests in connection with the
i ssuance of a task or delivery orders. See 41 U S.C A
8 253j(d). The GAO rul ed that section 253j(d) of FASA prevented
the GAOfromreview ng the underlying rationale for DOL' s
procurenent decision.® The governnent and GISI maintain that, if
a di sappointed bidder is then allowed to rush into federal court
seeki ng APA review of the underlying justification for the
i ssuance of a task or delivery order, the efficiencies gained

fromthe FASA's ban on bid protests woul d be eviscerat ed.

8 Courts inthis Circuit treat the GAOs findings “as an
expert opinion” deserving of “prudent” consideration, but not
mandatory deference. Delta Data Sys. Corp. v. Wbster, 744 F.2d
197, 201 (D.C. Cir. 1984).
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Second, the governnment and GISI argue that DOL’ s
standar di zati on deci sion was al so “commtted to agency discretion
by law.” This exception to the presunption of APA review applies
“even when Congress has not affirmatively precluded judicial
oversight, [because] ‘reviewis not to be had if the statute is
so drawn that a court would have no neani ngful standard agai nst

whi ch to judge the agency’s exercise of discretion.”” Wbster v.

Doe, 486 U.S. 592, 599-600 (1988) (quoting Heckler v. Chaney, 470

U S. 821, 830 (1985)); see also Varicon Int'l v. Ofice of

Personnel Mgmmt ., 934 F. Supp. 440, 443-44 (D.D.C. 1996). The

government and GISI argue that if Cl CA does not apply in this
case, as | have found, then there is no nmeani ngful statutory
standard agai nst which | can judge whet her the agency’s deci sion
was arbitrary and capricious under the APA

| find the governnent’s first argument particularly
convi ncing, and the second may al so have nerit. Although this
Court has subject matter jurisdiction to deci de whet her DOL
violated CICA, once it is determ ned that FASA preenpts Cl CA
FASA' s bar against bid protests would appear to preclude review
of the admnistrative decisions |eading up to the procurenent.

See Phoenix Air Goup, 46 Fed. C. at 105 (noting that anal ogous

provision to section 253j(d) in Arned Services Procurenent Act,
10 U.S.C. § 2304c(d), limted the types of challenges that can be

made to the agency’s decision when the procurenent is nmade with a
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task or delivery order). Mreover, the APA nerely establishes a
standard of review for determ ning whether there has been a

deprivation of an independent statutory right. See Califano v.

Webster, 430 U.S. 99, 105 (1977); Cobell v. Babbitt, 91 F. Supp.

2d 1, 29 (D.D.C. 1999), aff'd, 240 F.3d 1081 (D.C. Cr. 2001).
CICA s inapplicability would presunably deprive Corel of the
statutory “hook” for its APA clains, in turn inplying that the
standar di zati on deci sion was commtted to the agency’s
discretion.® | need not definitively resolve these questions,
however, because even if the DOL's standardi zation decision is
reviewable, | find that it was not arbitrary and capri ci ous.

3. APA Arbitrary and Caprici ous Revi ew

I n di sappoi nted bi dder cases, the governnent is entitled to
“an especially deferential version of arbitrary and capri ci ous

review under section 706(2)(A) of the APA. 1celand Steanship

Co., Ltd. v. United States Dep’'t of the Arny, 201 F.3d 451, 457

(D.C. Gr.), cert. denied, 529 U S 1112 (2000). Under this

standard, Corel bears the “‘heavy burden of show ng either that
(1) the procurenent official’s decisions on matters commtted

primarily to his own discretion had no rational basis, or (2) the

° This argunent mi ght be defeated by the | anguage of the
Tucker Act itself, which provides that whenever a court exercises
jurisdiction under that statute, the chall enged agency action is
to be reviewed “pursuant to the standards set forth in [the
APA].” 28 U S.C. 8§ 1491(b)(4). Because Corel has not made this
argunment, | will not contenplate it further.
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procurenent procedure involved a clear and prejudicial violation

of applicable statutes or regulations.”” lrvin |Indus. Canada,

Ltd. v. United States Air Force, 924 F.2d 1068, 1072 (D.C. Cr

1990) (quoting, anong other authorities, Kentron Hawaii Ltd. v.

Warner, 480 F.2d 1166, 1169 (D.C. Cr. 1973)). Courts demand no
nore than “substantial conpliance with applicable | aw and
basel i ne substantive rationality [because] ‘[j]udges are ill-
equi pped to settle delicate questions involving procurenent

decisions.’” Elcon Enters., Inc. v. Washington Metro. Area

Transit Auth., 977 F.2d 1472, 1479 (D.C. G r. 1992) (quoting

Delta Data Sys. Corp. v. Webster, 744 F.2d 197, 203 (D.C. G

1984) (second internal quotation and citation omtted)).
Accordingly, “the court should stay its hand even though it

m ght, as an original proposition, have reached a different
conclusion as to the proper adm nistration and application of the

procurenent regulations.” M Steinthal & Co., 455 at 13083.

Corel argues that DO.'s decision to standardize to M crosoft
was both an illegal sole source procurenent and substantively
irrational. Wth respect to the forner contention, | have
al ready found the CICA and the FAR are inapplicable because DOL
made its procurenent under FASA. Accordingly, Corel has not net
its burden of proving a clear violation of any applicable

procurenent statute or regulation, let alone a prejudicial one.
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Corel argues that DOL's standardi zati on deci sion was
irrational for two principle reasons. First, Corel contends that
is was arbitrary and capricious for DOL not to consider
M crosoft’s status as a nonopolist and purported viol ator of
antitrust laws. Second, Corel attacks DOL’'s purported technical
and economc justifications for choosing Mcrosoft over Corel.
These argunents do not sustain Corel’s “heavy burden.”

a. Fai lure to Consider Mcrosoft’'s Mnopoly

According to Corel, by choosing to standardize to M crosoft
Ofice, DOL thunbs its nose at Judge Jackson’s ruling that
M crosoft violated antitrust |laws by anti-conpetitively
“bundl i ng” software applications with its Wndows operating
system In Count IV of its conplaint, Corel alleges that DOL’ s
own bundling of its requirenent for an office suite and operating
systeminproperly excluded Corel from conpetition because Corel
does not manufacture an operating system (Conpl. at Y 37-39.)
Corel further contends that it was Mcrosoft’s anticonpetitive
activity which created the market environnent that led DOL to
conclude that Mcrosoft would provide the best “handshake”
between the M crosoft operating systemand M crosoft software
applications. DOL thus had a duty, according to Corel, to at
| east consider Mcrosoft’s predatory practices as part of its
anal ysis, particularly because Mcrosoft could face debarnent for

violating the antitrust | aws.
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| am unpersuaded that DOL’s purported failure to consider
the inplications of the Mcrosoft case necessarily renders DOL' s
decision irrational. As the governnent notes, Judge Jackson

handed down his final decision in United States v. Mcrosoft, 97

F. Supp. 2d 59 (D.D.C. 2000), long after DOL officially decided
to standardize to Mcrosoft in June of 1999. |ndeed, none of
Judge Jackson’s decisions in the Mcrosoft case were issued prior
to June of 1999.1° Even if the renedies that Judge Jackson's
final order inposed had not been vacated on appeal,?!! custoners
such as DOL woul d not have been barred from purchasing

M crosoft’s operating systemand software. Though M crosoft
woul d have been broken into two conpanies, one selling the
operating systemand the other selling software applications, see

United States v. Mcrosoft, 97 F. Supp. 2d at 64, there was

nothing in the divestiture order that would have prevented DOL
frommaking its operating system and software procurenents solely
fromMcrosoft’s spun-off conpanies so long as DOL conplied with

the applicable procurenent statute and regulations. | therefore

9 Judge Jackson issued his findings of fact on Novenber 5,
1999, see United States v. Mcrosoft, 84 F. Supp. 2d 9 (D.D. C.
2000), and conclusions of law on April 3, 2000. See United
States v. Mcrosoft, 87 F. Supp. 2d 30 (D.D.C. 2000).

1 See United States v. Mcrosoft Corp., 253 F.3d 34 (D.C.
Cr. 2001), petition for cert. filed, (U S Aug. 7, 2001).
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agree with the governnent that the relevance of the Mcrosoft
case is negligible.??

b. Econom ¢ and Technical Justifications

Corel’s second line of attack against the DOL’s rational e
for choosing Mcrosoft deserves nore extended discussion than the
first. Before assessing the nerits of Corel’s econom c and
technical argunents, | nust initially determ ne the scope of
material | may properly consider in ny substantive review of
DOL’' s deci si on.

Corel has submtted | engthy decl arations authored by
Dr. David DeRanus, a retained econom st, which attack each of the
purported justifications DOL offered in support of its decision
to standardize to Mcrosoft. The governnent has noved to strike
t he DeRanus decl arations, noting that review of an agency’s
actions is normally limted to an exam nation of the

adm nistrative record. See Canp v. Pitts, 411 U S. 138, 142

(1973) (per curiam (“[T]he focal point for judicial review

shoul d be the adm nistrative record already in existence, not
sonme new record nmade initially in the reviewing court.”). |

agree that the declarations nust be stricken.

21 also take judicial notice of the fact that this case was
originally assigned to Judge Jackson as related to the Mcrosoft
case. However, Judge Jackson reassigned this case to the
Cal endar Comm ttee after he concluded that it was unrelated to
the Mcrosoft litigation.
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There are several exceptions to the general rule that courts
should Iimt their reviewto the admnnistrative record. The D.C
Circuit has held that supplenental evidence may be properly
admtted in the foll ow ng circunstances:

(1) when agency action is not adequately
explained in the record before the court;

(2) when the agency failed to consider
factors which are relevant to its final

deci sion; (3) when an agency consi dered
evidence which it failed to include in the
record; (4) when a case is so conplex that a
court needs nore evidence to enable it to
understand the issues clearly; (5) in cases
where evidence arising after the agency
action shows whet her the decision was correct
or not; (6) in cases where agencies are sued
for a failure to take action; (7) in cases
ari sing under the National Environnental
Policy Act; and (8) in cases where relief is
at issue, especially at the prelimnary

i njunction stage.

Esch v. Yeutter, 876 F.2d 976, 991 (D.C. G r. 1989) (footnote

omtted). However, these exceptions should not be construed to
swal l ow the rule that extrinsic evidence is generally

i nadm ssi ble, particularly when the extrinsic evidence is
argunent ati ve as opposed to explanatory. Put another way,
“[clourts admt outside evidence primarily as a neans of
requiring an agency to explicate its own reasoni ng when the

record is unclear.” National Treasury Empl oyees Union v. Hove,

840 F. Supp. 165, 168 (D.D.C. 1994) (citing authorities), aff’d,
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53 F.3d 1289 (D.C. Cir. 1995).%* Courts may al so consi der
out si de evi dence when “the subject matter of the original record
upon whi ch the agency based its decision was highly technical.”
Id. (citation omtted).

Al though the subject matter of this case does have a highly
techni cal aspect, Dr. DeRanus’s declarations are not primarily
explanatory in nature. The first sentence of the declaration he
submtted in support of Corel’s notion for a prelimnary
i njunction quite accurately encapsul ates the purpose and nature
of his subm ssions. That sentence reads, “At the request of

[plaintiff’s counsel], | have prepared this report to assess the

technical and financial nerits of the decision by the Departnent

of Labor (“DOL”) to standardize on and buy only M crosoft
Ofice as the office productivity software suite for all DOL
agenci es and users.” (Second DeRanus Decl. at § 1) (enphasis

added). Dr. DeRanus then does as prom sed, first attacking the

B 1n this regard, | permitted Corel to depose Edward Hugl er
and Bruce Eanet, two DOL officials heavily involved in the
standar di zati on decision, after finding that Corel had nmade a
substantial enough showing to justify discovery on the issue of
whet her DOL had acted in bad faith by deciding to accept
M crosoft’s offer before even considering Corel’s offer. The
testi nony of Messrs. Hugler and Eanet was explicative of DOL' s
deci si on-maki ng process, filling in gaps in the admnistrative
record, and is therefore admssible. | wll also deny the
government’s notion to strike various statenents nade by
M. Hugler at the June 13, 2000 status hearing before this Court
because all of the statenments attributed to M. Hugler (Pl.’s
Mem Supp. Prelim Inj. at 13) were also explicative of DOL's
deci si on- maki ng process.
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merits of each justification for DO.’s choice to standardi ze to
M crosoft, then conducting his own cost-benefit analysis from
whi ch he concl udes that DOL shoul d have chosen Corel Ofice
Suite. However, Dr. DeRanus’s anal ysis does not add factors that
DOL failed to consider as much as it questions the manner in
whi ch DOL went about considering the factors it did. As this
Court has noted in the past, “consideration of outside evidence
‘to determne the correctness or wi sdom of the agency’ s deci sion

is not permtted.’” National Treasury Enployees Union, 840 F

Supp. at 169 (quoting Asarco, Inc. v. EPA 616 F.2d 1153, 1160

(9th Cr. 1980)); see also Doraiswany v. Secretary of Labor, 555

F.2d 832, 842 (D.C. Gr. 1976) (affirm ng exclusion of extrinsic
evi dence offered to chall enge the correctness of the agency’s
deci sion as opposed to the “full ness” of the reasons given).
Because Dr. DeRanus’s declarations are offered primarily to
attack the propriety of the chall enged agency action, they wll
be stricken.

The record that is properly before ne denonstrates that
DCOL's decision to standardize to Mcrosoft was not arbitrary and
capricious. In its final justification for standardizing to
M crosoft, DOL cited four major reasons supporting its decision.
First, DOL clained that “Mcrosoft Ofice maximzes utilization

of the Departnent’s desktop operating system which today is

M crosoft for all DOL agencies [except for three].” (AR Tab 12
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at 385) (enphasis in original). Second, DOL asserted that
“Mcrosoft Ofice is the top rated office automation suite for
the value it provides to its users.” (ld.) (enphasis in
original). Third, DOL maintained that “Mcrosoft Ofice is the

nmost widely used office automation suite installed on nore than

80 percent of all personal computers.” (ld.) (enphasis in
original). Finally, DOL noted that “the majority of the

Departnent is already using or planning to nove to M crosoft

Ofice.” (Ld.) (enphasis in original).

DOL's final justification itself is not a nodel of
analytical clarity. It does not cite to the record, tends toward
the conclusory at points, and is altogether a | ess than
conprehensi ve docunent. However, although not every statenent in
the justification is adequately supported by the record, enough
of themare and they establish that DOL’ s decision satisfies

“basel i ne substantive rationality.” Elcon Enters., 977 F. 2d

at 1479.

As an initial matter, Corel contends that DOL’s claimthat
M crosoft Ofice “maxim zes utilization” of the operating system
is sinply a conclusory assertion unsupported by any tangible
evi dence that Corel applications do not run as well as M crosoft
applications do on Mcrosoft’s operating system However, the
record does reflect that DOL had experienced problens with Corel

software applications operating on Mcrosoft’s operating systens.
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For exanple, the record contains an extensive |og of conputer
probl ens WordPerfect users had reported to DOL’s conputer help
desk. (AR Tab 12a at 392a-g.) Although Corel has posited that
many of these problens can be traced to Mcrosoft’s operating
system as opposed to Corel’s software (Decl. of Robert Berndt Ex.
1, Attach to Pl.’s Opp’'n to Def.’s Mot. to Dismss or, in the
Alternative, Summ J.), the fact remains that interoperability
bet ween the operating system and software applications was an
i ssue that DOL reasonably sought to address. It would be
i nappropriate to second guess DOL’s judgnent about its m nimum

conputer needs. See Building and Constr. Trades Dept., AFL-CO

v. Brock, 838 F.2d 1258, 1266 (D.C. G r. 1988) (“Wen called upon
to review technical determnations on matters to which the agency
lays claimto special expertise, the courts are at their nost
deferential.”) (citation omtted).

It is also inportant to note that the final justification
did not sinply rely on DOL’s own experience as reason enough to
standardize. It also cited the exanple of Hewl ett Packard which
had reportedly converted to a single office suite and confirned
that it subsequently achieved increased efficiency in information

di ssem nation and correspondi ng decreases in the costs related to

“ 1 will not strike the Berndt declaration as the government
has requested because | find that it elucidates a conplicated
area of the record by indicating the potential source of the
conputer problens that had been reported.
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conput er ownership, software installation and support, technical
support, and software licensing. (AR Tab 12 at 384.) In view of
the foregoing, | find that DOL’s decision to standardize to a
single office suite was rational and supported by the record.

The remai nder of Corel’s argunent focuses on DOL's deci sion
to choose Mcrosoft Ofice over Corel Ofice Suite. Corel first
argues that DOL's characterization of Mcrosoft Ofice as the
“top-rated” office suite is based on DOL's sel ective choice of
product reviews, sone of which are outdated, and all of which
wer e published by the sane conpany. However, the product reviews
cited in DOL’s justification (AR Tab 12 at 392) do not constitute
an exhaustive list of the product literature reviewed by DOL.

The adm nistrative record contains nore recent product reviews

| auding Corel Ofice Suite which DOL officials presumably
consulted. (AR Tab 54 at 1724-34.) Moreover, even if Mcrosoft
Ofice is not uniformy regarded as the “top rated” office suite,
DCOL' s decision to choose Mcrosoft over Corel was not irrational
sinply because various product reviews, whether in the

adm ni strative record or elsewhere, differ in their assessnents
of which product is superior.

Next, Corel clainms that DOL’s contention that M crosoft
Oficeis the “nost wdely used office suite” is irrelevant
because DOL purported to be focusing primarily on intra-agency

communi cations. However, it was perfectly rationale for DOL to
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consider Mcrosoft’s overall market share because, as the final
justification noted, “[c]onpany viability and market share, as
well as the use/installation of these products for honme and
commercial use, indicate continued viability of the product.”
(AR 12 at 386.) DOL thus quite logically sought to assure itself
in the face of the significant investnment it was making that the
office suite it ultimtely chose would remain on the market for
the indefinite future. Overall narket share is directly rel evant
to that concern

Corel’s next and nost effective salvo is a nmulti-front
attack on DOL’s contention that it would be nore efficient to
standardi ze to Mcrosoft. According to Corel, the
justification's statenent that the mgjority of DOL’s conti ngent
agencies were “already using or planning to nove to M crosoft
Ofice” is msleading and factually incorrect. Corel maintains
that: (1) the vast majority of DOL users (at |east 64% by DOL’ s
own count) currently use Corel’s WrdPerfect as their word
processing program which is by far the nost used conponent of
any office suite; (2) DOL inproperly inflated the “installed
base” of Mcrosoft Ofice (i.e. the nunber of conputers on which
M crosoft Ofice was already installed); and (3) DOL' s cost-
benefit analysis is wholly insufficient.

Wth respect to Corel’s initial contention, it was not

irrational for DOL to use as its unit of analysis the installed
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base of office suites as opposed to individual applications. As
di scussed above, DCL rationally determ ned that standardi zation
woul d best solve the interoperability problens it had
experienced. Thus, although Corel WrdPerfect was DOL’ s

predom nant word processing program once the decision to
standardi ze to an office suite was nade, it was sensible for DOL
to determ ne which office suite was nost conpatible with DO’ s
exi sting conmputer architecture.

Corel’s claimthat DOL inproperly inflated its installed
base of Mcrosoft Ofice deserves nore serious attention. At
oral argument, plaintiff’s counsel pointed out sone troubling
i nconsistencies in the figures DOL used to determne its
respective installed bases. DOL's final justification indicates
that 43% of DOL users were using Mcrosoft Ofice, 24% were
pl anning to convert to Mcrosoft Ofice, 18% were using Corel
Ofice Suite, and no suite was planned for 15% (AR Tab 12 at
387.) However, Corel noted that the raw nunbers on which DCL
relied to nmake these calculations (AR Tab 12 at 390-91) are very
different fromthe raw nunbers Abacus had conpiled |l ess than a
year earlier in its August 14, 1998 report. (AR Tab 64 at 2320.)
Corel was able to denonstrate by conparing these two sets of data
that the final justification increased Mcrosoft Ofice' s
instal |l ed base by approxi mtely 500 users and then decreased

Corel’s installed base by 3,320 users. |If the figures in the
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Abacus report had been used, Corel actually would have had a
slightly larger installed base than Mcrosoft. The governnent
could not explain this discrepancy between the final
justification and the Abacus report other than to say that the
final justification was issued nearly a year after Abacus report
was, thus suggesting the possibility that the relative installed
bases changed during the interimperiod.

The difference in installed bases translates directly into
Corel’s next argunent -- that the DOL’s purported cost
justification for choosing Mcrosoft over Corel is either
fabricated or just plain wong. A footnote in the final
justification indicates that it would cost DOL approxi mately 44%
nore to convert its office suites fromMcrosoft to Corel than
vice versa. (AR Tab 12 at 387 n.5.) This 44%cost-differenti al
was apparently derived fromcost estimtes based on Mcrosoft and
Corel’s offers. (AR Tab 23 at 632.) DCL officials estimted
that it would cost $7.6 mllion to convert to Corel, but only
$5.3 million to convert to Mcrosoft. (l1d.) However, if the
installed bases for Mcrosoft Ofice and Corel Ofice Suite were
m scal cul ated, DOL’s cost estimates for converting to a
particular office suite would presumably be inaccurate as well.

Not wi t hst andi ng the di screpancies in the record that Corel
has highlighted, I cannot conclude in the context of the totality

of the record that they render DOL’s decision to select Mcrosoft
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irrational. As this Court has noted in the past, “[g]iven the
deference to be afforded an agency’s procurenent decision, the
fact that the contract did not go to another private contractor
whi ch coul d provide conparable services at a | ower price does not
denonstrate that the decision is irrational or |acks any rational

basis.” Varicon Int'l, 934 F. Supp. at 445 (citing Delta Data,

744 F.2d at 204); see also Iceland Steanship, 201 F.3d at 462

(noting that “judges are not financial advisors to the United

States governnent”); Elcon Enters., 977 F.2d at 1482 (hol di ng

that the decision to award a contract to a “hi gher-cost but nore
experienced contractor is not irrational”). Wile Corel may have
been able to provide to DOL a conparabl e product at a cheaper
price, DOL determ ned that Mcrosoft Ofice would best solve its
conputer problenms. Accordingly, it would not have been
irrational for DOL to pay nore for Mcrosoft to assure that its
m ni mum needs were net.

It is also inportant to note that, although sone of DOL's
constituent departnents |eveled harsh criticismat the
justification s cost-benefit analysis or perceived | ack of one
(AR Tab 8 at 337-344; Tab 20 at 476-80), dissension in the ranks
does not render an agency decision irrational. Criticismis the
natural result of a deliberative process. An agency need not
address or resolve every conplaint and criticismthat is raised

for the reviewing court to conclude that the ultinmate decision
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was rational. See BMY, A Division of Harsco Corp. v. United

States, 693 F. Supp. 1232, 1247-48 (D.D.C. 1988) (finding that
di sagreenents anong eval uation teans wthin agency did not inply
that final decision was irrational).

Corel’s final assault on the rationality of DOL's decision
consists of an argunent that DOL’s decision to buy only M crosoft
products was tainted by bad faith conduct. Corel contends that
DOL pre-determned to buy Mcrosoft, refused to provide Corel
with informati on about DOL’s specifications and deci si on- maki ng,
and then conducted a sham conpetition to make it appear as though
DCOL actually considered Corel’s offer. Although it is
under st andabl e why Corel would feel slighted by DOL, particularly
inlight of Corel’s belief that DOL deliberately inflated its
installed base of Mcrosoft Ofice to Corel’s detrinent, the
record does not adequately support Corel’s claimthat DOL acted
in bad faith.

To justify departing fromthe presunption that governnent
officials act in good faith in the discharge of their duties, the
plaintiff “nust allege and prove, by clear and strong evi dence,
specific acts of bad faith on the part of the governnent.”

Li bertatia Assocs., Inc. v. United States, 46 Fed. d. 702, 706

(2000). Indeed, in the context of governnment contracting cases,
courts have generally required “well nigh irrefragable proof” of

bad faith, which “has been equated with evidence of sone specific
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intent to injure the plaintiff.” Kalvar Corp. v. United States,

543 F.2d 1298, 1302 (Fed. Cir. 1976)).

In view of the admnistrative record and the suppl enent al
materials | have admtted, Corel has not nmet this high standard.
The record does reveal that a recommendation to select Mcrosoft
was being fornul ated and circul ated throughout DOL for comment at
| east as early as March of 1999. (AR Tab 41 at 1349.) Based on
this evidence, | permtted Corel to engage in limted discovery
on the issue of whether DOL had pre-selected Mcrosoft in bad
faith. Having reviewed the deposition transcripts that have been
submtted, | amnow satisfied that Corel cannot nake the
requi site showi ng of bad faith.?®

That a recomendation to standardize to Mcrosoft was being
formul ated before Corel was given an opportunity to nmake its
presentation does not inply that DOL did anything inproper. As
i s discussed at | ength above, DOL was not required to conply with
CICA s full and open conpetition requirenents. The fact that DOL

invited Mcrosoft and Corel to submt pricing data and to nake

> Corel has argued in its supplenental brief that | should
not consider the portions of the deposition transcripts submtted
by the governnent on the eve of the consolidated hearing.
reject this argunent because | gave Corel a full and fair
opportunity to respond to the governnent’s filing after the
hearing. Corel chose not to address the excerpts of the
transcripts submtted by the governnent nor did Corel submt its

own excerpts. In noving for expedited discovery, Corel took the
position that such discovery was absolutely necessary to fill in
gaps in the admnistrative record. | will not allow Corel to

have it both ways by ignoring the information that was provided.
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presentations does not alter this result. See Health Sys.

Architects, Inc., 992 F. Supp. at 809 (finding that agency’s

deci si on conpare conpeting software systens did not nean that the
agency “voluntarily conducted a ‘conpetition,’ thereby making it
voluntarily subject to CICA for its choice of software systens”).
Mor eover, the internal DOL comruni cations on which Corel has
focused were apparently intended to encourage DOL’s constituent
agencies to provide the evaluation teamw th technical and cost
information so that the evaluation team could nore accurately
assess what a conversion to Mcrosoft would entail. (Eanet Dep.
Tr. at 190-95.) Although DOL was plainly exploring the
possibility of standardizing to Mcrosoft early on, and sone
agency officials were certainly |leaning strongly in that
direction before Corel nmade its presentation, the record as a
whol e sinply does not support Corel’s conclusion that a firm
decision to convert to Mcrosoft had already been made before
Corel made its final presentation in April

Mor eover, despite the fact that DOL was under no statutory
obligation to do so, it did give Corel an opportunity to neet
with DOL officials and to submt pricing and technical
information. The record also indicates that DOL officials
considered the information provided by Corel in fornmulating their
ultimate recommendation. (AR Tab 23 at 632; Tab 25 at 662; Tab

26 at 663; Tab 27 at 666-67.) DOL decided to choose M crosoft
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anyway. In view of the applicable statutory and regul atory
framewor k and the record as a whole, that choice was not illega
or irrational.

CONCLUSI ON

This Court has subject matter jurisdiction over Corel’s
clainms, but those clains fail on the nerits because the DOL nade
its procurenment in accordance wth FASA instead of Cl CA
Moreover, even if DOL’'s standardi zation decision is reviewable
under the APA, Corel has not established that DOL took a

procurenent action that was either procedurally infirmor

substantively irrational. Accordingly, Corel’s notion for a
prelimnary injunction will be denied and sunmary judgnment w ||
be entered in favor of the governnent and GISI. An order

consistent wwth this Opinion wll be issued.

SIGNED this day of Septenber, 2001.

RI CHARD W ROBERTS
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COREL CORPORATION g
Plaintiff, g
V. g Civil Action No. 99-3348 (RWR)
UNITED STATES OF AMERICA g
Defendant. g
)
ORDER

For the reasons set forth in the acconpanyi ng Menorandum
Qpinion, it is hereby

ORDERED that plaintiff's Mdtion for Leave to File Surreply
[32] be, and hereby is, DENIED. It is further

ORDERED t hat the defendant’s Mtions to Strike [31], [48]
be, and hereby are, GRANTED IN PART AND DENIED IN PART. It is
further

ORDERED that the first and second declarations of Dr. David
DeRamus be, and hereby are, stricken fromthe record. It is
further

ORDERED that the plaintiff’s Motion for a Prelimnary
I njunction [40] be, and hereby is, DENIED. It is further

ORDERED t hat the defendant’s Mdtion to Dismss [18-1] be,

and hereby is, DENIED. It is further
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ORDERED t hat the defendant’s Mdtion for Summary Judgnent
[ 18-2] be, and hereby is, GRANTED. It is further
ORDERED t hat judgnent be, and hereby is, entered in favor of
t he defendant and defendant-intervenor. All other pending
nmotions are denied as noot. This is a final appeal able O der.

SIGNED this day of Septenber, 2001.

RI CHARD W ROBERTS
United States District Judge



